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J U D G M E N T 

1.   In this case accused Sri Bhaskar Nath is put for trial for 

allegation of charge under Section 4 of POCSO Act. 

2.   The prosecution case according to FIR in brief is that the 

informant has doing service as a domestic helper in the house of Sri 

Kamal Chandra Nath for last four months from the date of filing of 

the ejahar. During that time her age was 14 years. On 22-10-2014 

at about 9/10 p.m. at night taking the advantage of absence of any 

of the family members, accused Bhaskar Nath called her to his room 

and forcefully committed rape on her. Accused threatened her if she 

disclosed to anybody she will be killed. Again on 23-10-2014 at 

about 10 p.m. accused called her to prepare his bed. After 

preparing bed while she wants to come out she was forcefully taken 

by the accused and also committed rape on her. On the date of 

filing of the ejahar, the informant somehow fled away from the 

house of the accused and filed the ejahar. It is also mentioned in 

the ejahar that as she is an illiterate girl, after writing the ejahar by 

the scribe she was read over the contents of the ejahar, then she 

put thumb impression thereon. The ejahar was filed before the I/C 

of Bebejia Police Out Post under Tezpur PS on 25-10-2014.  

 

3.     The I/C Bebejia Police Out Post by giving G.D Entry No. 470 

dated 25-10-2014 at 2 p.m. forwarded the same to O/C Tezpur 

Police Station for registering a case. On receipt the ejahar the O/C 

Tezpur P.S. registered the case, vide Tezpur PS Case No. 1236/14, 

under Section 376(2) (i) of the IPC read with under Section 4 of 

POCSO Act. After completion of usual investigation, the O/C Tezpur 

Police station sent up the case for trial against the accused Sri 

Bhaskar Nath under Section 376(2) (i) of the IPC read with under 

Section 4 of POCSO Act.  

4.  On being appeared the accused person before this Court 

after hearing both parties my learned predecessor in Court, framed 
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charge under section 4 of POCSO Act. Particulars of the charge are 

read over and explained to which he pleads not guilty and claimed 

to be tried. 

5.  To substantiate the case prosecution examined as many as 5 

(five) numbers of witnesses. Accused pleads total denial while his 

statement was recorded u/s 313 Cr.P.C. To buttress the defence, 

accused examined one defence witness.  

6.    I have also heard argument put forward by the learned 

counsel for both parties. 

 

7.   The point for decision in this case is that : 

(i) Whether on or about 9/10 p.m. (at night) 

of 22-10-2014 at Besseria, under Tezpur PS 

accused committed penetrative sexual assault 

on victim  and thereby committed an offence 

punishable under section 4 of POCSO Act ?                      

 

Reasons, Decisions and reason for decision 

8.    To arrive at the judicial decision, let me appreciate the 

evidence on record. 

9.     PW- 1 Dr. Jharna Kakoti stated before the Court that on 25-

10-2014 she was working as Sr. Medical & Health Officer in the 

Kanaklata Civil Hospital, Tezpur and on that day she was on duty in 

the hospital and  at about 4 p.m. she examined Sita Karmakar,14 

years, D/O Hiramon Karmakar of village Bindukuri Monijharani, PS –

Tezpur, in reference to Tezpur PS Case No. nil dt. 25-10-2014, on 

being escorted and identified by C. 378 Pradip Borah, on the 

examination room of labour room complex of KCH, vide Hospital 

registration No. 59985 in presence of GNM Jitumoni Das.  On 

examination she found the following: 

 Identification mark – mole on the left cheek lateral to left 

eye.  Mentrual history – regular, LMP – 20-10-14, History of sexual 

exposure – on 23-10-14. 

  Height – 138 cm. Weight – 31 kg, Teeth 12/12. 
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  At the time of examination she was well dress, neat 

and tidy. Built was average, gait was normal. Her secondary sexual 

characters were well developed. Vulva, vagina healthy, hymen was 

absent. There was no injury on her body as well as on her private 

parts.  

   Investigation advised and Reports are :.    

1. Vaginal smear for spermatozoa – not seen, done 

at KCH, Lab No. 128/2014 dt. 25-10-14. 

2. Urine for HCG – negative, done at Assam X-ray 

Clinic & Lab dt. 25-10-14 Patient ID NO. 21747. 

Report given By Dr. D. Mahanta, Pathologist.  

3. US pelvis – The uterus is anteverted and is 

normal in size, shape and outline. Measure – 7.0 

x 4.1 x 3.2 cm. in length, breadth and thickness. 

The myometrium is of normal echotexure. The 

andemetrium is of normal thickness. Measuring 7 

mm.   

 Impression – No gestational sac or product of 

conception is seen in the uterine cavity. Both ovaries are 

normal in size, shape and echotexure.   

 Impression – Normal pelvic organs with non gravid 

uterus.  

4. X-ray of wrist joint, elbow joint, left hand and 

iliac crest  for age determination.  

i) Epiphysis of the lower ends of radius and ulna are 

open.  

ii) All epiphysis of the bones around the elbow joint 

have fused with respective shafts.  

iii) Epiphysis of the iliac crest has appeared but not 

closed.  

Impression: Age of the person under investigation is below 

18 years.  

   Both sonography of Pelvic and Xray done at Assam Clinic & 

Lab on 25-10-14 Patient ID No. AX- 22669. Report given by Dr. P.K. 

Barmarn, Radiologist and Sonologist.   

  

  The doctor opined that -  

 1.There is no injury marks on her body as well as on her 

private parts at the time of examination.  

 2. There is no sign and symptoms of recent sexual 

intercourse at the time of examination. 
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  3. Age of the person under investigation is below 18 years 

and above 16 years.   

 

 Ext. 1 is the Medical report and Ext. 1(1) is her signature.     

 In cross-examination, the doctor admitted that Ext. 1 is the 

origin and Medical register is also maintained where carbon copy is 

enclosed.  

 

10.   PW-2 Sri Dilip Das stated that he knows accused Bhaskar 

who lives near his house. The occurrence took place about two 

years ago, in one day, he came to know from TV that Bhaskar Nath 

has been involved in a rape case.    

In cross-examination he admitted that he has not seen the 

incident.   

 

11.   PW-3 the victim, stated that she knows the accused 

Bhaskar Nath. The incident occurred on the day of “Dewali” of 2014 

at night. She was working as maid servant in the house of accused   

since four months ago. On the day of the incident, accused kept his 

wife in her maternal home. In the evening when she was washing 

the utensils in the backside of the house, accused called her to his 

room. Accused asked her about her puberty and she replied that 

she attained puberty. Thereafter, the accused asked her to switch 

on the AC of the room, then accused locked the door of the room. 

She wanted to shout but the accused gagged her mouth with cloth 

and laid her on the bed. Thereafter, Bhaskar Nath removed her 

cloths i.e. sporting, panty, grown and after removing his clothes, 

kissed her and committed sexual intercourse on her by threatening 

to kill her. At night accused’s mother Maitu Devi came and she slept 

with her. Next day, accused’s wife came back and at the night an 

altercation took place between them. At night the accused came in 

his vehicle and she opened the gate. She was asked to prepare the 

bed by the accused. When she tried to leave the room after 

preparing bed, the accused again gagged her and forced her on the 
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bed, thereafter the accused penetrated his male organ into her 

private organ after removing her panty. She has also stated that the 

accused gagged her mouth with his hands but she shouted after 

removing his hands. When she shouted, the wife of the accused 

arrived there and gave one slap to her and his wife told her that 

“you are trying to trap my husband”. His wife also told him that 

“inspite of having your own wife you are doing such things with a 

maid servant”. Next day morning, she informed about the incident 

to the mother of he accused. The accused kicked her and wanted to 

kill her by a dao. The mother of the accused reached there. Next 

day morning, she herself went to Bebejia Police Out post and 

lodged an FIR, which was written by one person as per her 

instruction. She put her thumb impression on it. She has also 

deposed that she was examined by a doctor at Kanaklata Civil 

Hospital, Tezpur and produced before the Magistrate for recording 

her statement. Thereafter, she was sent to Nagaon State Home and 

now she is living with her father.  

   Though she has been exposed to long cross-examination but 

the evidence as to on the day of occurrence, in absence of the wife 

of the accused, accused called her to his room from the site where 

she was washing utensils. Thereafter, the accused asked her to 

switch on the AC of the room, then accused locked the door of the 

room, while she wanted to shout, the accused gagged her mouth 

with cloth and laid her on the bed, accused removed her cloths i.e. 

sporting, panty, grown and after removing his clothes, kissed her 

and committed sexual intercourse on her by threatening to kill her 

has remained unchallenged.   

 

12.   PW- 4, Mrs. M. Sharma, Judicial Magistrate, 1st class, 

Tezpur has deposed that on 27-10-2014 she was working as 

Judicial Magistrate, 1st  class, Tezpur. On that day victim Miss Sita 

Karmakar was produced from Tezpur PS in connection with Tezpur 

PS Case No. 1236/14 u/s 376(2)(1) IPC read with section 4 of 

POCSO Act before learned Chief Judicial Magistrate, Sonitpur, 
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Tezpur for recording her statement u/s 164 Cr.P.C.   Learned Chief 

Judicial Magistrate, Sonitpur, Tezpur directed her to record the 

statement of victim Sita Karmakar. She was produced before her on 

27-10-2014, however as she was 14 years of age, sent her to State 

Home at Nagaon for reflection till 29-10-2014. On 29-10-14 again 

she was produced before her and on that day she recorded her 

statement. Ext. 2 is the GR Case No. 2604/14.  Ext. 2(1) is the 

order passed by learned Chief Judicial Magistrate, Sonitpur, Tezpur. 

Ext. 2(2) is the signature of Dr. Manash Baruah, the then Chief 

Judicial Magistrate which is known to her. Ext. 2(3) is her order and 

Ext. 2(4) and 2(6) are her signatures. Ext. 2(5) is the order passed 

by her. Ext. 2(6) is her signature. On the same day the victim was 

given custody to her parents. Ext. 2(7) is the order of Chief Judicial 

Magistrate. Ext. 2(8) is the signature of Dr. Manash Baruah, the 

then Chief Judicial Magistrate which is known to her.  

  The victim was produced before her on 29-10-2014 by 

woman PC 507 Hima Pordar and accordingly she recorded the 

statement of the victim. Ext. 3 is the statement recorded by her and 

Ext. 3(1) is her signature. Ext. 3(2) to 3(9) are the thumb 

impressions of the victim taken by her Bench Assistant in front of 

her.   

   In cross-examination she admitted that the victim was given 

reflection for two days and then she sent the victim to Nagaon 

Shelter Home. After reflection period the victim was produced 

before her on 29-11-2014 for recording her statement u/s 164 

Cr.P.C. Accordingly, she recorded her statement and the thumb 

impression of the victim was taken infront of her.  

 

13.   PW-5 Sri Gopal Singha, SI of police, stated that on 25-10-

2014 he was posted as I/C of Bebejia Police Out Post under Tezpur 

Police Station. On that day, he received an FIR from victim Sita 

Karmakar, D/O Khiramon Karmakar of Monijharani village and after 

receiving the FIR he made GD Entry No. 470 dt. 25-10-2014 at 2 

p.m and forwarded the same to O/C of Tezpur Police station for 
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registration a case. O/C Tezpur Police Station registered a case 

being Tezpur PS Case No. 1236/14 u/s 376(2) of IPC r/w Section 4 

of POCSO Act, 2012 vide GD Entry No. 1266 dt. 25-10-2014 and 

endorsed him for investigation of this case.  Ext. 4 is the FIR, Ext. 

4(1) is his signature with his note and Ext. 4(2) the signature of 

O/C of Tezpur Police Station Sri Haren Deka with note, which is 

known to him.  

  Thereafter, he recorded the statement of the victim and sent 

her for medical examination, at KCH, Tezpur and the victim was 

sent to Baroholia Child Home for custody. On 26-10-2014 he 

vistited the place of occurrence i.e. the house of the accused 

Bhaskar Nath at Besseria (Konaibora chuk) and prepared a sketch 

map of the place of occurrence vide Ext. 5 and Ext. 5(1) is his 

signature. He also recorded the statement of the witnesses found in 

the place of occurrence.  

  On 29-10-2014 he forwarded the victim girl to record the 

statement u/s 164 CrP.C. to the Chief Judicla Magistrate, Sonitpur, 

Tezpur. When the accused was arrested in connection with another 

case being Tezpur PS Case No. 1437/14, he prayed for allowing him 

to arrest the accused and as the accused was already in custody, he 

was shown arrest in this case on 22-12-2014. On 24-12-2014 he 

was transferred to Dhekiajuli PS and handed over the case diary to 

O/C Tezpur Police Station.  

   In cross-examination, he admitted that he has not recorded 

the statement of nearby people even near the place of occurrence 

there is a house of one Kalpana Devi. He has not recorded the 

statement of family members of the accused who lived in the same 

house.     

 

14.    While his statement was recorded u/s 313 Cr.P.C he denied 

the charge against him. He stated that he is innocent. On the day of 

the incident, he was in the house of his friend where “Kali Puja” 

was performed. He was not present in his house for the whole day 

as well as night also. He was present in the house of his friend 
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Lachit Nath. He came back to his house on next day in the morning 

at about 6.30/7.00 a.m.    

 

15.  To buttress the defence, the accused examined one DW Sri 

Banamali Nath who stated that he knows the accused. Accused 

originally hails from their village, subsequently he has shifted to his 

residence to the present address. He often visits their house. Every 

year he perform yearly Kali Puja in his house. Balin Nath, Dipak 

Nath, Lohit Nath, Jiban Nath were among the people who attended 

the said Puja in his house on that day. After the said Puja the 

accused informed him that a case was filed against him involving 

with a girl. He told him that since he was with him on the day of 

Puja till 4.30 in the morning so he cannot be involved in such a 

case.   

 In cross-examination he admitted that the aforementioned 

Kali Puja was solemnized in the month of October, 2015, but he did 

not remember the exact date. He did not remember the date   

when the accused told him about the aforesaid fact.   

 

16.  These much is the evidence of prosecution as well as the 

defence. 

 

17.  Learned counsel for the accused submitted that the 

prosecution has failed to prove the case beyond any reasonable 

doubt. Firstly, other than the victim none has supported the 

prosecution case. Secondly, (a) non-examination of any of the 

family members of the accused, (b) non-examination of Adibhashi 

people and (c) non-examination of neighbours – raised doubt to the 

occurrence. Thirdly, had the accused really committed forceful 

sexual intercourse with the victim she could have informed the 

matter to Adibashi woman who used to visit her regularly or she 

could inform the matter to the mother of the accused but she failed 

to do so. Fourthly, the age of the victim is 16 to below 18 years so 

cannot be stated as a child to charge the accused in any POCSO 
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Act. Fifthly, if there is a forceful intercourse there must be some 

injury not only in the private parts but also in any parts of the victim 

but doctor stated that no injury was found in the body as well as 

private parts of the victim. Sixthly, I.O. has failed to seize any of the 

clothes used by the victim at the relevant time.  

 

18. Per contra, learned Public Prosecutor, Sonitpur, Tezpur 

submitted that the prosecution has ably proved the case beyond 

any reasonable doubt, as such accused is required to be convicted 

under the said section of law. Firstly, victim has supported the case 

clearly. Her evidence clearly reveals that she has been subjected to 

rape on three days i.e. on 14th, 22nd and 23rd serially. Her statement 

is corroborated with the FIR, statement u/s 161 Cr.P.C and 

statement u/s 164 Cr.P.C. Secondly, it is a fact that the victim being 

maid servant in the house of the accused, it is quite difficult to 

disclose the matter before the mother of the accused as there is a 

continuous threatening from the side of the accused. Similarly,    

out of fear, she may not disclose the matter to any adibashi woman 

who used to visit her on the next day of the incident or to the 

mother of the accused. Thirdly, there is an implied reason to delay 

in filing the ejahar, because there is an evidence that the victim has 

been threatened by the accused not to disclose the matter to 

anybody and she being the domestic helper in the house of the 

accused, after the incident it is difficult to come out easily though 

she not been confined by any means. Fourthly, though the defence 

has taken an alibi that the accused was in the house of one   of his 

friends Lachit Nath where Kali Puja was performed on the day of 

the incident, but DW 1 Sri Banamali Nath admitted that he could 

not remember the exact date of the day of Kali Puja but they 

performed Kalipuja in the year 2015 whereas the incident took 

place in the year 2014.DW 1 nowhere stated that his another name 

is Lachit Nath. Therefore, the plea of alibi taken by the accused 

cannot be succeeded.  
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19.     To fortify the argument, learned Public Prosecutor, Sonitpur 

cited the following case laws:  

1.   2010 Crl.L.J. 3889 SC.  

2    2008  Crl.L.J. 710 SC A 

3.   2006 (1) GLT 258 

4.   2012 Crl.L.J. 683 SC 

5.   Crl.L.J. 646 SC 2004 

6.   2013 (1) GLR 297 and  

7.   AIR 1981 SC 911. 

 

20. Keeping in mind, the rival submissions advanced by the 

learned counsels of both the parties, I am going to dispose of the 

case as follows.  

 

21. A close scanning of the record including the evidence of the 

aforesaid witnesses, it is seen that except the victim, there is no 

eye witness to the occurrence. There is evidence of prosecutrix that  

in the night of the incident, the accused’s mother Maitu Devi came 

and she slept with her. Next day his wife came back and on the 

night an altercation took place between them. At night the accused 

came in his vehicle and she opened the gate. She was asked to 

prepare the bed by the accused. When she tried to leave the room 

after preparing bed, the accused again gagged her and forced her 

on the bed, thereafter the accused penetrated his male organ into 

her private organ after removing her panty. At the relevant time the 

accused gagged her mouth with his hands but she shouted after 

removing his hands. When she shouted, the wife of the accused 

arrived there and gave one slap to her and his wife told her that 

“you are trying to trap my husband”. His wife also told him that 

“inspite of having your own wife you are doing such things with a 

maid servant”. Next day morning, she informed about the incident 

to the mother of the accused. Then the accused kicked her and 
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wanted to kill her by a dao. The mother of the accused reached 

there. Next day morning, she herself went to Bebejia Police Out 

post and lodged an FIR, which was written by one person as per 

her instruction. She put her thumb impression on it. She has also 

deposed that she was examined by a doctor at Kanaklata Civil 

Hospital, Tezpur and produced before the Magistrate for recording 

her statement. Thereafter, she was sent to Nagaon State Home and 

now she has been living with her father.  

 It appears that the statement made by the victim before this 

court is corroborated to her earlier statement made before the I.O. 

and also the statement recorded by Magistrate u/s 164 Cr.P.C. 

Though she has been exposed to long cross-examination but the 

evidence as to on the date of occurrence in absence of the wife of 

the accused, accused called her to his room from the site where she 

was washing utensils. Thereafter, the accused asked her to switch 

on the AC of the room, the accused locked the door of the room, 

while she wanted to shout but the accused gagged her mouth with 

cloth and laid her on the bed, accused removed her cloths i.e. 

sporting, panty, grown and after removing his clothes, kissed her 

and committed sexual intercourse on her by threatening to kill her 

has remained unchallenged.   

 

22. Learned counsel for the accused submitted that according to 

the victim, at the night of incident, accused’s mother Maitu Devi 

came and she slept with her. But if the accused really committed 

rape on her forcefully she could have reported the matter to the 

mother of the accused but the victim did not do so. Even on the 

next day when accused’s wife came back there is no evidence that 

the victim reported the matter to the wife of the accused. Hence, 

learned counsel for the accused stated that the alleged story is 

difficult to believe since the victim has not reported to the mother 

of the accused and also wife of the accused after the incident. But 

according to the victim, in the next day of the first incident, his wife 

came back and on the night an altercation took place between 
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them. On the said night, the accused came in his vehicle and she 

opened the gate. She was asked to prepare the bed by the 

accused. When she left the room after preparing the bed, accused 

again gagged her mouth, forced her on bed and thereafter accused 

committed rape on her. In her evidence she clearly stated that at 

the relevant time the accused gagged her mouth with his hands but 

she shouted after removing his hands. When she shouted, the wife 

of the accused arrived there and gave one slap to her and his wife 

told her that “you are trying to trap my husband”. His wife also told 

him that “inspite of having your own wife you are doing such things 

with a maid servant”. Next day morning, she informed about the 

incident to the mother of the accused. Then the accused kicked her 

and wanted to kill her by a dao. Therefore, from the statement of 

the victim it appears that the victim has raised protest by alarm 

during such heinous act of the accused and on hearing her alarm, 

accused’s wife appeared there and gave one slap to her and his 

wife told her that “you are trying to trap my husband”. His wife also 

told him that “inspite of having your own wife you are doing such 

things with a maid servant”. Therefore, it reveals that in such 

heinous act of the accused, the victim was vehemently protested. 

Therefore, I cannot agree with the aforesaid argument advanced by 

learned counsel for the accused. Another point raised by learned 

counsel for the accused that if the accused really committed rape 

on the victim, she must be sustained some injury not only in her 

private parts but also in her body. But according to doctor’s report 

there is no injury marks on her body as well as on her private parts 

at the time of examination. Even Doctor opined that there is no sign 

of recent sexual intercourse at the time of examination.  

 

23. It is true that neither in the statement of the victim nor in 

the statement of the doctor, who examined the victim, stated that 

the victim sustained some injury on her body or on her private 

parts. It is also a fact that the victim was examined by the doctor 
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on 25-10-2014 on the other hand the alleged incidents took place 

on 22-10-2014 and 23-10-2014. 

 

24. In the case of Madan Gopal Kakkad – Vs – Naval 

Dubey & Anr (1992) 3 SCC 204, a minor girl aged about eight 

years was raped. it was held that even slight penetration of the 

penis into the vagina without rupture would constitute rape. In 

Radha Krishna nagesh – Vs- State of Andhra Pradesh, 2012 

(12) Scale 506, the Hon’ble Supreme Court held that being so it is 

quite possible to commit legally the offence of rape even without 

causing any injury to the genitals or leaving any seminal stains.   

           In the instant case it is a fact that doctor’s report reveals 

that no spermatozoa found at the time of examination of the victim. 

It has already stated that the victim was examined after two days 

of the incident, therefore, there may not be spermatozoa found in 

the private parts of the victim as because within two days the victim 

may wash such type of spermatozoa.  

 

25. In the present case it appears that neither the prosecutrix 

nor any of the witnesses has been examined on any bitter enmity in 

between the victim and the accused. Naturally, the victim being the 

maid servant in the house of the accused, always afraid to her 

master. There is no any iota of evidence that victim has been 

subjected to torture for which the victim planned to trap the 

accused to retaliate. There is no any evidence that the victim wants 

to trap the accused in any reasons. Even there is no any evidence 

that the victim become enemy of her master. It is not explained as 

to why the victim of sexual assault would blame him sparing real 

culprit. There appears no any reasons that the victim being self 

respecting woman would put her honour at stake by falsely pressing 

commission of rape upon her. The statement of victim is found to 

be worthy of credence, convincing and reliable.    

 It is true that in the present case, there is no any document 

like Birth Certificate, Age certificate or any school certificate issued 
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by the school authority where the victim last studied or any 

certificate issued by the local Gaon Panchayat available in the 

record to prove the age of the victim. The victim is an illiterate girl. 

But, the PW1, the doctor who examined the victim after the incident 

opined that the age of the victim is below 18 years and above 16 

years. That has not been challenged by the defence at any point of 

time. Therefore, it can be safely held that the victim is a minor.      

 

26.  In the case of K. Muthu Mariappan – Vs – State, 

represented by the Inspector of Police, Criminal Appeal (MD) 

No.98 of 2015, it was held that it is true that primary evidence to 

prove the date of birth of the individual may be preferably the birth 

certificate. But, it cannot be said that in absence of birth certificate, 

the date of birth cannot be proved. When the age of the individual 

is not disputed, the question of proving the same does not arise at 

all. It is the settled law that a fact in issue or any relevant fact or 

any fact relevant to the issue, which is disputed by the adverse 

party alone, needs proof. If it is not disputed, there is no need to 

lead any evidence in proof of the said admitted fact. 

 

27.  In this case, the victim stated on the day of deposition  i.e. 

on 23-11-2015 that she was 15 years old. Her statement was 

recorded by the Magistrate on 29-10-2014 where she stated that 

her age was 14 years. In this case, the victim categorically stated 

from the very beginning that her age at the relevant time was 14 

years. The incident took place in the year 2014. Besides, during 

cross-examination, the same has not been disputed at all by the 

accused side. Thus, the evidence of the victim in respect of age of 

the victim remains unchallenged. 

 

28.  Undoubtedly in a criminal trial any such lapse on the part of 

accused is not leading any defence evidence would not have 

mattered much as prosecution is supposed to prove its case beyond 

shadows of all reasonable doubts. However, in a case under POCSO 
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Act, the situation is not so. In this regard, it will be worthwhile to 

refer to the provisions of Section 29 and 30 of POCSO Act. 

29.  U/s. 29 of POCSO Act, a mandatory presumption for certain 

offence is to be drawn against the accused in a prosecution for 

certain offences and same reads as under: 

  “29. Presumption as to certain offences – Where a person is 

prosecuted for committing or abetting or attempting to commit any 

offence u/s.3, 5, 7 and  

  Section 9 of this Act, the Special Court shall presume that 

such person has committed or abetted or attempted to commit the 

offence, as the case may be, unless the contrary is proved. 

 

30.  Similarly, Section 30 of POCSO Act mandates that the 

Special Court shall draw a presumption of the existence of culpable 

mental state of the accused where culpable mental state is required 

on the part of the accused. Section 30 reads as under: 

“30. Presumption of culpable mental state – (1) In any 

prosecution for any offence under this Act which requires a culpable 

mental state on the part of the accused, the Special Court shall 

presume that existence of such mental state but it shall be a 

defence for the accused to prove the fact that he had no such 

mental state with respect to the act charged as an offence in that 

prosecution. 

(2) For the purpose of this section, a fact is said to be 

proved only when the Special Court believes it to exist beyond 

reasonable doubt and not merely when its existence is established 

by a preponderance of probabilities. 

 

31.   The use of expression “shall presume” has been defined in 

Section 4 of the Indian Evidence Act. As contrasted from the 

expression “if presume”, the expression “shall presume” whenever 

used connotes “legal presumption” or “compulsory presumption” as 

contrasted from “factual presumption” or “discretionary 

presumption” emanating from the expression “may presume”. 
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“Legal presumptions” or “compulsory presumption” as are signified 

by the use of expression “shall presume” are inferences or 

proposition established by law, which the law peremptorily requires 

to be made whenever the facts appear which it assumes as the 

basis of that inference. The presumptions of law are in reality rules 

of law, and part of the law itself and the court may draw inference 

whenever the requisite facts are developed in pleadings. 

 

32.   Similarly whenever any law prescribes that the Court shall 

presume the existence of culpable mandatory state or to draw a 

presumption regarding commission of any offence, unless the 

contrary is proved, the onus to prove the contrary undoubtedly 

shifts upon the accused. Certainly, it does not discharge the 

prosecution of its duty to first establish and prove the facts, the 

existence of which can only lead to drawing of any such compulsory 

presumption or legal presumption by the use of the expression 

“shall presume”. Thus, as per Section 29, if a person is prosecuted 

for committing or abating or attempting to commit any offence 

u/s.3, 5, 7 and 9 of POCSO Act, the Special Court shall presume 

that such person has committed or abated or attempted to commit 

the said offence as the case may be unless the contrary is proved. 

However, in the present case, the accused has completely failed in 

discharging his burden even by preponderance of probabilities much 

less beyond reasonable doubt. 

 

33.   Coming now to the fact as to whether conviction can be 

recorded on the sole testimony of a child witness or not? This issue 

was dealt by the Hon’ble Apex Court in Virendra – Vs – State of 

U.P., (2008) 16 SCC, which are reproduced as under: 

“The Evidence Act does not prescribe any particular age as 

a determinative factor to treat a witness to be a competent one. On 

the contrary, Section 118 of the Evidence Act envisages that who 

may testify – all persons shall be competent to testify unless the 

Court considers that they are prevented from understanding the 
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questions put to them, or from giving rational answers to those 

questions, by tender years, extreme old age, disease, whether of 

body or mind, or any other cause of the same kind.” 

 

34.  A child of tender age can be allowed to testify if he or she 

has intellectual capacity to understand questions and give rational 

answers thereto. The evidence of a child witness is not required to 

be rejected per se, but the Court as a rule of prudence considers 

such evidence with close scrutiny and only on being convinced 

about the quality thereof and reliability can record conviction, based 

thereon. 

 

35.   In Dattu Ramrao Sakhare – Vs – State of 

Maharashtra, (1997) 5 SCC 341, it was held that “A child 

witness if found competent to depose to the facts and reliable one 

such evidence could be the basis of conviction. In other words, even 

in the absence of oath the evidence of a child witness can be 

considered u/s.118 of the Evidence Act provided that such witness 

is able to understand the questions and able to give rational answer 

thereof. The evidence of a child witness and credibility thereof 

would depend upon the circumstances of each case. The only 

precaution which the Court should bear in mind while assessing the 

evidence of a child witness is that the witness must be a reliable 

one and his/her demeanour must be like any other competent 

witness and there is no likelihood of being tutored.” 

 

36.  Subsequently, in Ratansingh Dalsukhbahai Nayak – Vs 

– State of Gujarat, (2004) 1 SCC 64, it was held that the 

decision on the question whether the child witness has sufficient 

intelligence primarily rests with the trial Judge who notices his 

manners, his apparent possessions or lack of intelligence, and the 

said Judge may resort to any examination which will tend to 

disclose his capacity and intelligence as well as his understanding of 

the obligation of an oath. 
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 37.  From the above, it becomes clear that before recording 

conviction on the sole testimony of a child witness i.e. victim in the 

present case, the court has to examine whether the victim i.e. PW 1 

is a reliable witness or not. If her testimony is found to be 

trustworthy and reliable, then conviction be recorded on her sole 

testimony, otherwise accused will be entitled to benefit of doubt. 

   

38. The learned counsel for the accused submitted that non-

examination of the persons belongs to Adibashi community who   

used to visit the house of the accused is fatal to the prosecution 

case. It is true that according to the victim some of the persons 

almost always used to visit the house of the accused to do some 

works and the victim used to talk with them in Adibashi language. 

But, there is no any evidence that the victim reported about the 

incident to the aforesaid persons who belongs to the same 

community of the victim. 

 

39. In these circumstances, I may mention a case law i.e. Md. 

Khalid Vs. State of West Bengal reported in 2002 SCC Crl. 

1734. It has been held that -“Normally, the prosecution’s duty is to 

examine all the eye witnesses, the selection of whom has to be 

made with due care, honestly and fairly. The witnesses have to be 

selected with a view not to suppress any honest opinion, and due 

care has to be taken that in selction of witnesses, no adverse 

inference is drawn against the prosecution, However, no general 

rule can be laid down that each and every witness has to be 

examined even though his testimony may or may not be material. 

the most important factor for the prosecution being that all those 

witnesses strengthening the case of the prosecution have to be 

examined, the prosecution can pick and choose the witnesses who 

are considered to be relevant and material for the purpose of 

unfolding the case the prosecution. It is not the quantity but the 

quality of the evidence that is important. In the case at hand, if the 

prosecution felt that its case has been well established through the 
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witnesses examined, it cannot be said that non-examination of 

some persons rendered its version vulnerable.”  

 

40. In view of the above discussion, I am of the opinion that 

from the evidence of the victim and other witnesses, medical report 

and other documents available in the record, the prosecution has 

successfully proved the guilt of the accused Sri Bhaskar Nath u/s 4 

of the POCSO Act. Accordingly, he is convicted thereunder.   

 

41.  The accused is heard on the point of sentence. He has 

submitted that he is the only earning member of his family. Hence, 

praying for leniency.  

 

42.  It has been submitted by learned Public Prosecutor, Sonitpur 

that in the present case, the convict raped a minor girl who is a 

domestic helper in the house of the convict, aged about 16 years to 

below 18 years and in view of the serious nature of the offence, the 

convict does not deserve any leniency and he prayed that maximum 

sentence prescribed by law, may be imposed upon the convict.   

 

43. On the other hand, learned defence counsel for the convict 

submits that the convict Bhaskar nath is a man of 26 years having 

his wife and family members. He is not a previous convict and he is 

one of the major earning member of their family. Hence, praying for 

leniency.     

 

44.  I have carefully considered the submissions made by learned 

Public Prosecutor, Sonitpur as well as learned defence counsel. I 

have also gone through the case record.  

 

45.  In the present case, the convict has been convicted for 

committing offence punishable u/s 4 of the POCSO Act to commit  

rape on a child victim, aged about 16 to below 18 years. It is 

relevant to mention here that the victim child was a domestic helper 
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in the house of the accused/convict at the relevant time. She is very 

vulnerable because of her minor age and also profession. Further, 

being a Master, the accused/convict had a easy access to the victim 

and as such, when she was called by the accused/convict, she could 

not think over to the fact that she could have been sexually 

assaulted by the accused/convict. No plausible justification has 

come forth from the convict, why such a vulnerable child would 

nurture enmity or grudge or ill will against him. However, 

considering the family background of the accused, I am of the view 

that minimum punishment be imposed to meet the ends of justice.    

  

      O R D E R 

46.  I convict the accused Sri Bhaskar Nath u/s. 4  of POCSO Act 

and sentence him to Rigorous Imprisonment for 7 (seven) years 

and also to pay a fine of Rs.1000/- (Rupees one thousand only), in 

default, Rigorous Imprisonment for 6 (six) months for the offence 

u/s 4 of POCSO Act. The period, which he detained in custody, shall 

be set off from the period of imprisonment, imposed on him 

according to the procedure of 428 of Cr.P.C.  

  

47. Regarding compensation to the victim, the Hon’ble Supreme 

Court in the case of Laxmi Kant Pandey – Vs- Union of India, 

(1984) 2 SCC 244 held that the child is a soul with a bearing, a 

nature and capacities of its own, who must be helped to find them, 

to grow into their maturity, into fullness of physical and vital energy 

and the utmost breath, depth and height of its emotional intellectual 

and spiritual being, otherwise there cannot be a healthy growth of 

the nation. Now obviously children need special protection because 

of their tender age and physique, mental immaturity and incapacity 

to look after themselves. That is why there is a growing realization 

in every part of the globe that children must be brought up in an 

atmosphere of love and affection and under the tender care and 

attention of parents so that they may be able to attain full 

emotional, intellectual and spiritual stability and maturity and 
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acquire self-confidence and self-respect and a balance view of life 

with full appreciation and realization of the role which they have to 

play in the nation building process without which the nation cannot 

develop and attain real prosperity because a large segment of the 

society would then be left out of the developmental process. 

Therefore, in order to prove restorative and compensatory justice to 

the victim, I hereby direct learned Secretary, District Legal Aid 

Services Authority, Sonitpur, Tezpur, to grant compensation to the 

tune of Rs. 50,000/- (Rupees Fifty thousand) only to the victim. The 

said amount shall be used for her welfare and rehabilitation, under 

the supervision of Social Welfare Officer.   

 

48.   A copy of this judgment be furnished to the accused free of 

cost and a copy thereof be sent to the District Magistrate, Sonitpur, 

Tezpur, as per provisions of law.     

  Given under my Hand and Seal of this Court on this the 23rd  

day of February, 2017. 

 

      (Ashok Kumar Borah) 

SPECIAL JUDGE,     
SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

(Ashok Kumar Borah) 
   SPECIAL JUDGE, 

SONITPUR :: TEZPUR  
   
 
Dictation taken and transcribed by me:   
 

            
        Smt. R. Hazarika, Steno 
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Dr. J. Kakoti, M.O., 
2.  Prosecution Witness No.2 :- Sri Dilip Das,  
3.  Prosecution Witness No.3   :- Victim 
4.  Prosecution Witness No.4   :- Smt. M. Sharma, Judicial Magistrate. 
5.  Prosecution Witness No.5   :- Sri Gopal Singh, I.O. 

 

  
EXHIBITS. 

Exhibit 1                             :-  Medical report.    
Exhibit 2    :-  GR Case NO. 2604/14  
Exhibit 3   :-  Statement of the victim u/s 164 Cr.P.C. 

Exhibit 4    :-  FIR   
Exhibit 5   :-  Sketch map 
  

Defence  Witness 
 

 

 

  
(Ashok Kumar Borah) 

SPECIAL JUDGE 
        SONITPUR : TEZPUR 

    

  
 
 
 
 

   

  
 

1. Defence witness No. 1 :-           Sri Banamali Nath 


